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DENI SE COTE, District Judge:

______On Novenber 21, 2003, the notion to dism ss one of the

i ndi vidual actions filed by the law firm M | berg Wi ss Bershad
Hynes & Lerach (“M I berg Wiss”) in the litigation arising from
t he col |l apse of WorldCom Inc. (“WrldConi) was granted in part.
In re WorldCom Inc. Securities Litig., No. 02 Cv. 3288 (DLC)

2003 W 22738546 (S.D.N. Y. Nov. 21, 2003)(“Novenber 21 Opinion”).
The Novenber 21 Opinion dism ssed several clainms on the ground
that the statute of limtations provision within the Securities
Act of 1933 (“Securities Act”) applied to, and barred, the
Securities Act clains brought in that action. |In addition, the
Novenber 21 Opinion dismssed the Securities Act Section 12(a)(2)
cl ai m based on a Decenber 2000 private placenent of Wrl dCom debt
for failure to state a claim

Based on the rulings in the Novenber 21 Opinion, defendants
have now noved to dismiss clainms in thirty-six other individual
Wor I dCom actions (“Individual Actions”), including nine such
actions in their entirety. The plaintiffs in the action subject
to the Novenber 21 Opinion have al so noved for reconsideration of
that opinion. This Opinion addresses the notion for
reconsi deration of the Novenber 21 Qpinion and the notions to
di sm ss insofar as those notions are addressed to thirty-one
| ndi vi dual Actions filed by MIberg Wiss (“MI|berg Wi ss
Actions”). Famliarity with the Novenber 21 Opinion is assuned.
For the follow ng reasons, the notion for reconsideration is
deni ed and the notions to dism ss are granted.
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Backgr ound

On June 25, 2002, WorldCom announced that it woul d undertake
a massive restatenent of its financial statenents. Wthin weeks,
it filed the | argest bankruptcy in United States history.

The private civil litigation arising from Wrl dComni s inplosion
has | argely been transferred to this Court by the Judicial Panel
on Multi-District Litigation (“MDL Panel ™).

The class actions alleging WrldComclains began to be filed
inthis district on April 30, 2002. They were consolidated by an
Order of August 15, 2002.

Meanwhi | e, nunerous actions alleging individual, as opposed
to class, clains were filed in venues across the country. Many
were filed by M|l berg Wiss. Each of the MI|berg Wiss Actions
was filed in a state court and renoved to federal court as
“related to” the Worl dCom bankruptcy. The conplaints in the
M | berg Weiss Actions had been drafted to avoid the renoval and
class action provisions of the federal securities laws. See |In

re WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC), 2003 W

21219037, at *1 (S.D.N. Y. May 22, 2003). As a consequence, those
conplaints did not include any class action clains or clains
brought under the Securities Exchange Act of 1934 (“Exchange
Act”); inclusion of either type of claimwould have provided
i ndependent bases for renoval of the action to federal court. |In

re WrldCom Inc. Sec. Litig., 293 B.R 308, 315 (S.D.N. Y. 2003).

I nstead, the MIberg Weiss Actions pleaded solely clains brought
pursuant to the Securities Act, principally Sections 11 and
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12(a)(2) clains, based on alleged m srepresentations nade in
connection with WrldCom bond offerings. There is concurrent
jurisdiction in state and federal courts for Securities Act
claims. 1d. at 325. A few of the M| berg Wiss Actions were
remanded to state court before their transfer to this Court by
the MDL Panel, but npbst have been transferred to this Court.

M | berg Weiss has described its reasons for the tactical
pl eadi ng deci sion to eschew Exchange Act clains as follows. It
asserts that it has “devel oped a strategy which we believe wll
maxi m ze the recovery of our clients’ danages resulting fromthe
col | apse of the Worl dCom bonds.” M| berg Wiss relied on
Sections 11 and 12(a)(2) clains because they “are uniquely strong
clainms,” since they provide “for non-fraud liability as to the
signers of the registration statenment, the underwiters of the
securities and the accountants who certified the financial

statenments.” These individuals “are prinma facie liable for any

false statenents.” These clains are “an extrenely strong renedy
since fraud need not be alleged and [they are] not subject to any
of the enhanced pl eadi ng burdens attached to fraud clains. By
contrast, the common stock clains asserted in the [Wrl dConi
class action are all fraud clains, subject to a rmuch higher
scienter proof requirenment.” Mlberg Wiss identified additiona
al | eged advantages in pleading solely Securities Act clainms as
the fact that a “plaintiff need not prove causation of damages”
and the fact that such clains may be “brought in state court.”

M| berg Weiss identified the underwiters of WrldConi s bond
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of ferings, who are named as defendants in the Securities Act
clainms, as “the nost |ikely source of any recovery,” since other
potential defendants have limted resources. Wth these and
ot her argunents it urged its clients not to join the Wrl dCom
class action, but instead to file their own individual actions in
state court. Letter of May 23, 2003 fromWIliam$S. Lerach of
M | berg Weiss.!?

By Orders dated Decenber 23, 2002, and May 28, 2003, the
I ndi vi dual Actions before this Court and the securities class
action were consolidated for pretrial proceedings. Through an
Order of May 28, 2003, plaintiffs in Individual Actions who
wi shed to anend their conplaints were required to do so within
three weeks of their action’s arrival on this Court’s docket.

At a conference on Septenber 12, 2003, defense counsel gave
notice of their intent to bring two separate sets of notions to
dism ss clains that are common to nmany | ndividual Actions.?

Def ense counsel indicated that their first set of notions woul d

"This letter and ot her docunents were the subject of a
hearing held on Novenber 13, 2003 to address representations nmade
by M| berg Wiss to nenbers of the WrldCom cl ass. Based on a
finding that deficiencies in the witten conmunications from
M| berg Weiss to class nenbers had resulted in confusion and
m sunder st andi ng, a curative notice has been sent to every
plaintiff who has filed an Individual Action. See In re
WrldCom Inc. Sec. Litig., No. 02 Gv. 3288 (DLC), 2003 W
22701241 (S.D.N.Y. Nov. 17, 2003).

> An Qpinion of May 19, 2003 largely denied the notions to
di sm ss the consolidated class action conplaint. In re WrldCom
Inc. Sec. Litig., No. 02 Cv. 3288 (DLC), 2003 W 21219049
(S.D.N. Y. May 19, 2003).
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be based upon the statute of |imtations bar to many cl ai s,

including their contention that Anerican Pipe tolling does not

apply to Individual Actions filed or anended before a decision is
rendered on the notion to certify a class.?

At a conference of Septenber 22, the Court proposed and the
parties agreed that the defendants would initially address their
notions to dismss to one or two of the conplaints in the
I ndi vi dual Actions. The plaintiffs in those actions would oppose
them and the plaintiffs in other I|ndividual Actions would be
permtted also to file a single, joint amcus brief in
opposition. An Order of Septenber 22 provided that when a
decision on the notion to dism ss was issued, the parties in the
ot her Individual Actions in which the sane | egal issues arise
woul d be given an opportunity to show cause “why the decision
does not apply to those actions.”

The Septenber 22 Order set the schedule for two tranches of
notions to dismss clainms common to many of the Individual
Actions. The first tranche of the notions to dismss were to
address defendants’ clainms that there were statute of limtations
bars to clains asserted in the Individual Actions and that the

Decenber 2000 private placenent does not give rise to a

*The notion to certify a class was granted on Cctober 24,
2003. Inre WrldCom Inc. Securities Litig., No. 02 Cv. 3288
(DLC), 2003 W. 22420467 (S.D.N. Y. Cct. 24, 2003).
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Securities Act claim* The first tranche of the notions to
di smss was filed on Cctober 3, and was fully submtted on
Cctober 31. The Novenber 21 Opi nion addressed the notion to
di smiss the conplaint in 03 Cv. 6592 filed by M| berg Wiss on
behal f of two Al aska plaintiffs ("MVAI aska Action").

In brief, the Novenmber 21 Opinion ruled as follows.> It
held that the statute of |limtations contained in Section 13
(“Section 13") of the Securities Act, 15 U.S.C. 8 77m governs
the Section 11 Securities Act claimin the MV Al aska Acti on.
That limtations period is the earlier of (a) three years from
the date of the initial registration statement, or (b) one year
fromthe date on which a plaintiff is put on actual or
constructive notice of the facts underlying the claim 2003 W
22738546, at *5.

The Novenber 21 OQpinion rejected the plaintiffs’ argunent
that the | onger statute of Iimtations period in Section 804
(“Section 804") of the Sarbanes-Oxl ey Act of 2002 (“Sarbanes-
Oxley”), 28 U S.C. §8 1658, applied to their claim since Section
804 applies to clains of fraud and their Section 11 claimdid not

sound in fraud. [1d. Section 804 provides in pertinent part that

* The second tranche of notions addresses Securities
Litigation Uniform Standards Act of 1998("SLUSA') preenption and
the liability of hol ding conpani es under Securities Act clains.

This summary is provided as background, and is not intended
to alter the Novenber 21 Opinion, which nust be considered in its
entirety.
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a private right of action that involves a claim of
fraud, deceit, manipulation, or contrivance in
contravention of a regulatory requirenment concerning
the securities laws, as defined in section 3(a)(47) of
t he [ Exchange Act], may be brought not |ater than the
earlier of -- (1) 2 years after the discovery of the
facts constituting the violation; or (2) 5 years after
such violation.”

28 U.S.C. 8§ 1658 (enphasis supplied).

The plaintiffs in the MV Al aska Action admtted that their
claimdid not sound in fraud. They argued, however, that Section
804 shoul d nonet hel ess apply because the claimarose from
Wor | dComi s accounti ng mani pul ati ons and Congress’ use of the term
“mani pul ation” (as well as the termfraud) in Section 804
signified Congress’ intent to extend Section 804 beyond the
securities fraud statute, that is, beyond Section 10(b) of the
Exchange Act. The Novenber 21 Opinion found that the text of
Section 804 parallels the text of the private causes of action
for securities fraud, and uses ternms not found in Section 11
which refers only to material m srepresentations or om ssions.
2003 W 22738546, at *8. It held that Section 804 extends the
time for private causes of action under the securities laws only
for clains of fraud, deceit, manipulation or contrivance. 1d. at
*9. The plain | anguage of Section 804 does not enconpass
Sections 11 and 12(a)(2) clains. I|d.

Since the Section 11 claimarising fromthe 1998 Wrl| dCom
Bond O fering expired in August 2001, or three years after the
date of the registration statenent for that offering, the Section

11 claimin the MNV Al aska Action addressed to that offering was
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dismssed as tinme-barred. 1d. On the other hand, the Novenber
21 Opinion rejected the defendants’ contention that the
plaintiffs in the MW Al aska Action were on inquiry notice as a
matter of law as of April 20, 2002, that is, one year before the
MV Al aska Action was filed, of the basis of their remaining
Section 11 clainms. 1d. at *12. It found, however, that “[t]here
can be no doubt that at |east as of WrldConmi s announcenent on
June 25, 2002 -- that it would have to restate its publicly
reported financial results for 2001 and the first quarter of 2002
by $3.8 billion -- plaintiffs were on inquiry notice of their
Sections 11 and 12(a)(2) clains.” 1d. at *14.°

The plaintiffs in the MV Al aska Action argued that the

Anerican Pipe tolling doctrine extended Section 13's statute of

limtations. See Anerican Pipe & Construc. Co. v. Utah, 414 U.S.

538 (1974). The doctrine provides that “the conmencenent of a

cl ass action suspends the applicable statute of limtations as to
all asserted nmenbers of the class who would have been parties had
the suit been permtted to continue as a class action.” |[d. at
554. Adopting the position taken by every other district court
inthis circuit that has considered the issue, the Novenber 21
Opinion held that a plaintiff who chooses to file an action

i ndependently of the class before a determ nation on class

® The plaintiffs in the MV Al aska Action did not contend
that they undertook any inquiry at any tine prior to Decenber
2002. As a result, know edge was inputed as of the date their
duty to inquire arose. 2003 W. 22738546, at * 10.
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certification cannot benefit fromthe Anmerican Pipe tolling rule.

2003 W 2273846, at *15. As a consequence, the anendnment of the
MV Al aska Action conpl aint on Septenber 24, 2003, to add clains
agai nst additional defendants was tine-barred and the clains
agai nst those additional defendants were dismssed with
prejudice. 1d. at *17. The plaintiffs in the MV Al aska Action
failed to show that the om ssion of these defendants fromthe
initial pleading was a m stake or could otherw se relate back to
atinely pleading. 1d. at *14.

Finally, the Novenmber 21 Opinion dismssed the Section
12(a)(2) claimarising fromthe Decenber 2000 Wirl dCom private
placenent. It is undisputed that Section 12(a)(2) does not
provi de a cause of action for private placenents. |d. Wile the
plaintiffs had argued that the Decenber 2000 private placenent
was in fact a public offering, and thus, within the anbit of a
Section 12(a)(2) claim the conplaint in the MV Al aska Action
described the transaction as a “private placenent” exenpt from
SEC registration requirenments. In addition, the Ofering
Menor andum for the Decenber 2000 Ofering confirmed that it was a
private placenent. 1d. at *18.

The Novenber 21 Opinion also rejected the plaintiffs’
request to anmend their pleading to allege that the Decenber 2000
Ofering was a public offering. The proposed anendnment did not
i nclude any del etion of the allegations that the Decenber 2000
O fering was exenpt fromregistration or that the Decenber
Ofering was a private placement. 1d. at *18 n.37. The
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plaintiffs were unable to identify how the Decenber 2000 O fering
was exenpt fromregistration requirenents other than as a private
pl acenent. 1d. The plaintiffs did not seek | eave to anend any
ot her portion of their pleading.

The Novenber 21 Opinion dismssed with prejudice each of the
following clainms in the MV Al aska Action: the Section 11 claim
based on the 1998 Bond Ofering, and the Section 12(a)(2) claim
based on the Decenber 2000 private placenent. The notions to
di sm ss by defendants added after June 25, 2003, were also
granted with prejudice.

During a conference on Novenber 24, the Court and the
parties discussed the derivative notion practice that would be
based on the Novenber 21 Opinion. 1In advance of the conference,
counsel for the Underwiter Defendants’ had circulated a |ist of
the clains in the Individual Actions that they contended were
subj ect to dism ssal based on the Novenber 21 Qpinion. A
schedul e was set so that each plaintiff would have an opportunity
to show why the Novenber 21 Opinion did not control the notions
to dismss that were to be brought against its conplaint.

Counsel for the plaintiffs in the MI|berg Wiss Actions
represented that, with the exception of one issue, they would not

reargue any of the rulings in the Novenber 21 Opinion, and that

"The definitions of the groups of defendants are
i ncorporated fromthe Opinion of May 19, 2003, which addressed
notions to dismss the consolidated class action conplaint. 1In
re WrldCom Inc. Securities Litig., No. 02 Gv. 3288 (DLC), 2003
W. 21219049 (S.D.N. Y. May 19, 2003).
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the issue was sinply how the Novenber 21 Opinion applied to each
of the MIberg Wiss Actions.® He did wish to reargue, however,
the decision that tine-barred clainms were dismssed with
prej udice.”®

On or about Decenber 2, defendants in the |Individual Actions
filed notices of notion to dismss clains or entire actions based
on the Novenber 21 Opinion. A schedule attached to their notices
of notion identified the bases for the notion in connection with
each conplaint that was the subject of the notion. The grounds
identified were the statute of limtations bars for the
Securities Act clainms based on the 1998, May 2000 and May 2001
Worl dCom Bond Offerings, the statute of limtations bar to the
addi tion of defendants to Securities Act clains in pleadings

amended after June 25, 2003, and the failure to state a Section

®*Counsel for the MIberg Wiss Actions indicated that it was
unlikely that there would be any significant dispute since the
Novenber 21 Opinion was “pretty clear in what it says and what it
hol ds,” and its inpact on the plaintiffs’ cases was
“straightforward.”

’Because there was a di spute regardi ng whether a disni ssal
should be with prejudice, and because the notice to the class and
the curative notice to plaintiffs who had filed Individua
Actions were being drafted, a Novenber 25 Order advised the
parties that their responses to the draft notices, which were due
Decenber 1, should address the inpact of a dismssal with
prejudice on a plaintiff’s ability to join the certified class.
Despite this explicit request, the Decenber 1 subm ssion on
behal f of the M| berg Wiss Actions did not provide any |ega
authority on the issue of whether a dismssal nmust be with
prej udi ce.

YThe notice |listed the defendants in each case on whose
behal f the npti on was nade.
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12(a) (2)cl ai mregardi ng the Decenber 2000 Wbrl dCom pri vate
pl acenent. Wth respect to the statute of limtations issues,
t he defendants contend that all clains arising under the
Securities Act relating to the August 1998 Bond O fering are
barred; that all clainms filed or added after May 12, 2003 based
on the May 2000 Bond O fering are barred; that all actions
pl eadi ng solely Securities Act clains that were filed after June
25, 2003 are barred; and that all clains agai nst defendants added
by anmendnment after June 25, 2003 to Securities Act clains are
barred.

On Decenber 11, defendants gave notice of an intent to nove
on simlar grounds to disnmiss clains in tw actions recently
transferred by the MDL Panel to this Court: Anmerican

I nternational Goup, Inc. v. Ebbers, 03 Gv. 9823, and

Nort hwestern Mutual Life |Insurance Co. v. Ebbers, 03 Gv. 9824

(“Northwestern”). The notices were anended on or about Decenber
17 to add these two additional actions.

As anended, the notions to dism ss are addressed to thirty-
si x I ndividual Actions, all but five of which are M| berg Wi ss
Actions. The notion seeks to dismss in their entirety nine of
the M| berg Wiss Actions.

Meanwhi | e, on Decenber 8, the plantiffs in the MN Al aska
Action noved for reconsideration of the Novenber 21 Qpinion. The
noti on seeks reconsideration of the holding that Section 13 of
the Securities Act and not Section 804 of Sarbanes-Oxley supplies
the statute of limtations for the Securities Act clains. It
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does not seek reconsideration of the ruling regarding Arerican
Pipe tolling or regarding the Decenber 2000 private placenent.
It does not address the issue of whether the dism ssal should be

wi th prejudice.

Di scussi on

One of the notions to be addressed in this Opinion is the
notion for reconsideration of the Novenber 21 Qpinion that was
tinely filed. It addresses solely the holding that the Sarbanes-
Oxley statute of limtations period does not apply to the
Securities Act clainms in the MV Al aska Acti on.

The remai ning issues to be addressed in this Opinion are
the notions to dismss clainms in twenty-two M| berg Wiss Actions
and to dismss in their entirety nine MIberg Wiss Actions based
on the rulings contained in the Novenber 21 Qpinion. |In their
opposition to these notions, the plaintiffs in the MIberg Wi ss
Actions that are the subject of these notions to dism ss
(“Plaintiffs”) have not undertaken to show why the Novenber 21
Opi ni on does not require the dismssal of the clains. To the
contrary, the Plaintiffs admt that there is no materi al
di stinction between their conplaints and the conplaint in the MV
Al aska Action. |In addition, despite the terns of the Septenber
22 Order and their counsel’s representati on on Novenber 24,
Plaintiffs have opposed these notions to dism ss by repeating

argunents rejected in the Novenber 21 Opinion, and in some
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I nstances, by asserting new argunents that were not made in
opposition to the notion to dismss the MV Al aska Action. !

The defendants ask that, because of this failure to follow
the procedure on which all parties had agreed, a procedure which
was incorporated in the Septenber 22 Order, that the Plaintiffs’
opposition to these notions be deened a notion for
reconsi deration and deni ed w thout further discussion of their
argunents because it is both untinely and does not point to any
matters that the Court overlooked in issuing the Novenber 21
Order. Because of the inportance of these issues to nany
parties, and because it nmy assist parties inthis litigation to
make i nformed decisions about their |egal options, the new
argunments raised in the Plaintiffs’ opposition to the notions to
di sm ss are addressed below. In doing so, this Opinion
i ncorporates by reference the descriptions of the rel evant
statutes that are contained in the Novenber 21 Opinion, and w ||
not repeat them here.

This Opinion will address the new issues raised by the
Plaintiffs in their opposition to the notions to dismss in the
following order: the statute of limtations that applies to the

Securities Act clains, the American Pipe tolling doctrine, the

"' Begi nning on Decenber 31, 2003, a nunber of plaintiffs in
M | berg Weiss Actions that are subject to these notions to
di smss, have filed notions to voluntarily dismss their
conplaints pursuant Rule 41(a)(2), Fed. R Gv. P., with the
intention of joining the class action. There is no nention of
the issue of a voluntary dismssal in the opposition to the
notions to dismiss that are the subject of this Qpinion.
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rel ati on- back argunent on behal f of four actions, Section
12(a)(2), the Plaintiffs’ requests for clarification of the
Novenber 21 Opinion and | eave to anend, the Plaintiffs’ request
for a deferral of decision on the notions to dismss, and the
di sm ssal of the clainms and actions with prejudice. It wll
begin by addressing the sole issue raised in the tinely notion

for reconsideration of the Novenber 21 Opinion.

1. Statute of Limtations: the Application of Section 13 of the
Securities Act

The plaintiffs in the MV Al aska Action have noved for
reconsi deration of that portion of the Novenber 21 Opinion that
hel d that the statute of limtations that applies to their
Securities Act clainms is that contained in the Securities Act and
not the longer statute of limtations from Sarbanes-Oxley. A
notion for reconsideration should be granted only where the
novi ng party denonstrates that the Court has overl ooked fact ual
matters or controlling precedent that were presented to it on the
underlying notion and that woul d have changed its decision. See

S DN Y. Local Gvil Rule 6.3; In Re BDC 56 LLC, 330 F.3d 111

123 (2d Cr. 2003); Chang v. United States, 250 F.3d 79, 86 n.2

(2d Gr. 2001); Shrader v. CSX Transp. Inc., 70 F.3d 255, 257 (2d

Cir. 1995). Reconsideration "should not be granted where the
novi ng party seeks solely to relitigate an issue already

decided."” Shrader, 70 F.3d at 257. Thus, Rule 6.3 "is to be
narrow y construed and strictly applied in order to discourage
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litigants from nmaeking repetitive argunents on issues that have

been thoroughly considered by the court.” Zoll v. Jordache

Enterprises Inc., No. 01 Gv. 1339 (CSH), 2003 W 1964056, at *2

(S.D.N. Y. Apr. 24, 2003) (citation omtted). In addition, the
novi ng party nmay not "advance new facts, issues or argunments not

previously presented to the Court." Geneva Pharmaceuticals

Technol ogy Corp. v. Barr Laboratories, Inc., No. 988 C v. 3607

(RW5), 2002 W. 1933881, at *1 (S.D.N. Y. Aug. 21, 2002) (citation
om tted).

The notion for reconsideration nust be denied since the
plaintiffs in the MV Al aska Action do not identify any argunent,
fact, or lawidentified to the Court in the briefing of the
notion to dism ss which was overl ooked by the Court. To the
extent they have raised a new argunent not presented in their
opposition to the notion to dismss,!' that new argunent is
i nappropriate for a notion for reconsideration, but is
nonet hel ess considered on the nerits in connection with the
notions to dism ss pending against the other M| berg Wi ss
Act i ons.

The Plaintiffs in the thirty-one M| berg Wiss Actions that
are the subject of these notions to dismss argue that the

Novenber 21 Opinion erred and that the two year/five year statute

2The plaintiffs in the MW Al aska Action raise for the first
time in their notion for reconsideration the argunment that the
| aw governing the rights of defendants to contribution triggers
application of the longer statute of limtations contained in
Sar banes- Oxl ey.
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of limtations from Sarbanes-Oxl ey applies. They nmake
essentially two argunments. They argue that the M| berg Wi ss
Actions “involve” fraud, and therefore, should have the benefit
of the longer statute of limtations for fraud clains enacted by
Sar banes- Oxl ey (1) because a fraud existed at WrldCom and (2)
because certain danage provisions of Section 11 allow for proof

of fraud. These argunents are addressed in turn.

a. Fraud Was Responsible for the WrldCom M srepresent ati ons.

Plaintiffs argue that each of their conplaints “invol ves”
fraud. This argunent is largely duplicative of that nmade in
opposition to the notion to dismss clains in the MV Al aska
Action. To the extent that it relies on any new contentions,
such contentions are addressed bel ow. Sonme brief background is
in order, however, to put the argunents in context.

Section 804 provides a longer statute of limtations for “a

private right of action that involves a claimof fraud, deceit,

mani pul ation or contrivance in contravention of a regulatory
requi renent concerning the securities laws...” 28 U S.C. § 1658
(emphasis supplied). Section 11 provides a cause of action if
any part of a registration statenent “contained an untrue
statenent of a material fact or omtted to state a material fact
required to be stated therein or necessary to make the statenents
therein not msleading....” 15 U S.C. 8 77k(a). It does not
require a showing of fraud. Instead, it inposes “a stringent
standard of liability of the parties who play a direct role in a
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regi stered offering.” Herman & Maclean v. Huddl eston, 459 U. S.

375, 381-82 (1983).

The conplaint in the MV Al aska Action repeatedly di savowed
that its clainms were anything other than strict liability or
negligence clains; it explicitly stated that its clains did not
all ege fraud. For exanple, the opening paragraph of the
conpl aint pleads that the action “involves solely strict
liability and negligence clains.” Each claimfor relief pleads
that “[p]laintiffs assert only strict liability and negligence
clains. Plaintiffs do not assert clains of fraud or intentional
m sconduct.” (Enphasis in original.)

The Plaintiffs admt that the conplaint in the MW AI aska
Action is “substantially simlar” to each of the conplaints filed
in the M| berg Wiss Actions and subject to these notions to
dism ss. Indeed, the only other conplaint to which the
Plaintiffs refer is the July 10, 2003 conplaint filed in Montana
Board of Investnents v. Ebbers, 03 Cv. 1284 (“MN Mont ana

Complaint”). The MN Montana Conpl ai nt pl eads one cause of action
for a violation of Section 11 based on the August 1998 Wrl dCom
Bond Offering. |Its first paragraph states that “[t]his action

involves solely strict liability and negligence clains.”

(Enmphasis in original.) Inits claimfor relief the conplaint
states that the plaintiff “asserts only strict liability and
negligence clains. Plaintiff does not assert clainms of fraud or

i ntentional m sconduct.” (Enphasis in original.)
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Despite these prom nent disclainers, Plaintiffs contend that
the Section 11 claimin the MWV Mntana Conpl aint, and the other
conplaints that they have filed and that they represent contain
simlar allegations,?®® involve “mani pul ati on” since they include
all egations that WrldConmis fal se and m sl eading SEC filings were
t he product of accounting “manipulations”, as in the allegation
that the “breadth and enormty of WrldConis accounting
mani pul ati ons were made possi ble due to the Conpany’s i nadequate
internal controls.” These uses of the word nmanipulation in the
body of their pleadings do not convert the Plaintiffs’ Section 11
clainms to clains of fraud and mani pul ati on.

Plaintiffs next argue that the M| berg Wiss Actions
“involve” fraud because fraud and nmani pul ati on were “at the heart
of the WorldCom di saster.” The Lead Plaintiff in the WrldCom
cl ass action has chosen to allege that certain defendants

associ ated with WrldCom engaged in securities fraud. See In re

WrldCom Inc. Securities Litig., No. 02 Cv. 3288 (DLC), 2003 W
21219049 (S.D.N. Y. May 19, 2003). None of the conplaints in the

M | berg Weiss Actions brings fraud clainms. This was a strategic

decision made in order to deprive the defendants of an undi sputed
ground for the renoval of the actions to federal court, and for

the other reasons identified above. Having nade that deliberate

BAs was true for the MW Al aska Conpl aint, the MW Montana
Conpl ai nt bears notice that it is copyrighted by both WIlliamS.
Lerach, a MIberg Weiss partner, and M| berg Wiss itself. See
2003 W 22738546, at *18 n. 35.
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decision, the Plaintiffs cannot rely on the existence of a fraud
that they have chosen not to plead in order to benefit fromthe
exi stence of a longer statute of limtations designed
specifically for actions involving “clains” of fraud.?

Finally, the Plaintiffs contend that this Court has already
found that the Section 11 claimin the WrldCom cl ass action
“invol ves” fraud and that they should be able to benefit from
that ruling. They contend that the Court relied on WrldConi s
adm ssion that all the relevant SEC filings after the May 2000
Wor |l dCom Bond Offering were materially false “due to the nmassive
ongoi ng fraud”, when it ruled on an issue concerning a Section 11
claimasserted in the class action. The ruling at issue was that

plaintiffs in the WrldCom Securities Litigation class action

woul d not have the burden in the context of their Section 11
claimof showi ng reliance. The ruling appeared in the Opinion
which certified a class action (“Certification Qpinion”), but did
not contain the | anguage the Plaintiffs purport to quote fromthe

Certification Qpinion.?

* The Plaintiffs gloss over the requirenent in Section 804
that, in order for the action to qualify for the | onger statute
of limtations, the action nust involve a “claini of fraud. 28
U S.C. 8 1658. Their suggestion that it is sufficient for
soneone to have engaged in a fraud without the action including a
“clainf of fraud is wi thout any support in the statutory |anguage
or ot herw se.

“"The Certification Qpinion reads in pertinent part:
“Wirl dCom has admtted that its financial statenents from 1999
t hrough the first quarter of 2002 overstated earnings by over $9
billion. WrldConis adm ssions | eave no doubt that the earning
statenments filed with the SEC from 1999 through the first quarter
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To appreciate the fallacy in the Plaintiffs’ argunent, sone
background in necessary. Section ||l exenpts those who purchase
bonds within twelve nonths after a registration statenent becones
effective, or at any tinme until there is an earning statenent
covering a period of at |east twelve nonths beginning after the
effective date of the registration statenment, from proving

reliance. In re WrldCom Inc. Securities Litig., 2003 W

22420467, at *16. The Certification Opinion ruled that the
securities laws require that where an earning statement is being
used to trigger a duty to showreliance, it nmust conply with SEC
regul ations, that is, contain the material information that is

necessary so that its contents are not misleading. 1d. at *22

("any 'earning statenent' ... nust include, for instance, such
"material information as is necessary to nmake the required
statenents, in the light of the circunstances under which they
are nmade, not m sleading,' and be prepared 'in accordance with
general ly accepted accounting principles.'") (citing 17 CF.R 8§
210.4-01(a)). Gven WrldComs adm ssion that its financia
statenents had overstated earnings by over $9 billion, the
Certification Opinion held that the earnings statenent at issue
was “m sl eadi ng”, could not be considered an “earning statenent”
for purposes of Section 11, and did not operate to place on the

class action plaintiffs the burden of proving reliance. |[d.

of 2002 were m sleading and omtted material information required
by the SEC to be disclosed.” In re WrldCom Inc. Securities
Litig., 2003 W 22420467, at *22 (enphasis supplied).
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Thus, nothing in the Certification Opinion requires an
earning statenent to be fraudulent before it is disqualified as
an “earning statenment” in the context of a Section 11 reliance
analysis. An earning statenent that is m sleading, even if not
fraudul ent, violates SEC requi renents and cannot be used to
i npose a burden on a plaintiff to show reliance when asserting a
Section 11 claim

In this connection, it is inportant to renenber that Section
11 is a strict liability statute. As the Supreme Court expl ai ned
in Ernst & Ernst v. Hochfelder, 425 U S. 185 (1976),

In each instance that Congress created civil liability
in favor of purchasers or sellers of securities it
clearly specified whether recovery was to be prem sed
on knowi ng or intentional conduct, negligence, or
entirely innocent m stake. For exanple, 8 11 of the
1933 Act unanbi guously creates a private action for
damages when a registration statenent includes untrue
statenments of material facts or fails to state materi al
facts necessary to nake the statenments therein not

m sleading. Wthin limts specified by § 11(e), the

i ssuer of the securities is held absolutely |iable for
any damages resulting fromsuch m sstatenment or

om ssion. But experts such as accountants who have
prepared potions of the registration statenent are
accorded a 'due diligence' defense. |In effect this is
a negligence standard . . . . The express recognition
of a cause of action prem sed on negligent behavior in
8§ 11 stands in sharp contrast to the | anguage of §
10(b)[ of the Exchange Act].

Id. at 207-08 (citation omtted).®

' The Plaintiffs rely on U S. ex rel. O Keefe v. MDonnel
Dougl as Corp., 918 F. Supp. 1338, 1343-44 (E.D. Mo. 1996); and
U.S. v. United Technologies Corp., No. 5:92-CV-375, 1996 W
653620 (D. Conn. Cct. 11, 1996). Neither has any rel evance to
the issues presented here. Both cases addressed whether a
federal court has subject matter jurisdiction pursuant to the
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In sum for tactical reasons, the Plaintiffs deliberately
chose to include no clains for fraud in their pleadings, and even
in the context of their strict liability clainms, repeatedly made
it explicit that those clains were not clainms for fraud. Wth
this choice they were relieved of the burden of neeting the
pl eadi ng proof thresholds that acconpany fraud clains and took
advantage of a statute where liability is “extensive.” They also
sought to avoid renoval of their actions to federal court.

Havi ng sought certain perceived benefits fromthe om ssion of
fraud clains, the Plaintiffs ask that those sanme pl eadi ngs now be
read generously to involve clains of fraud. This would require
an internally inconsistent reading of the same pleading for
contradi ctory purposes. As the Novenber 21 Opinion noted, one of
t he “di sadvant ages of bringing negligence clains ... is a nore
narrow wi ndow of tinme in which to sue.” 2003 W. 22738546, at *9.
The Plaintiffs have failed to show that their conplaints involve
clainms of fraud such that Section 804's statute of limtations

shoul d apply to their actions.

b. Section 11's Danmmges’ Provi sions

Plaintiffs contend that the | onger statute of linmtations
period under Section 804 of Sarbanes-Oxley should apply because

of the rules that govern the contribution rights of defendants

Contract Disputes Act. 1In each case, the plaintiff had
explicitly alleged fraud clai ns.
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who becone liable to plaintiffs bringing Section 11 clains and
the rules that govern the extent to which outside directors are
liable for damages under Section 11. Plaintiffs argue that
because of these two provisions, Section 11 involves fraud even
t hough Section 11 is a strict liability statute and a plaintiff
is not required to plead or prove fraud in order to recover
damages under Section 11 of the Securities Act.

Plaintiffs rely on two parts of Section 11 -- 15 U S.C. 8§
77k(f) (1) (“Subsection f(1)”) and 15 U S.C. 8 77k(f)(2) (A
(“Subsection f(2)(A)”) -- in asserting that Section 11
"enconpasses” clains of fraud. Subsection f(1) provides

(f) Joint and several liability; liability of outside
di rector

(1) Except as provided in paragraph (2), all or any one
or nore of the persons specified in subsection (a) of
this section shall be jointly and severally liable, and
every person who becones |iable to make any paynent
under this section may recover contribution as in cases
of contract ' fromany person who, if sued separately,
woul d have been liable to nake the sane paynent, unless
t he person who has becone liable was, and the other was
not, quilty of fraudulent m srepresentation.

15 U S.C. 8 77k(f)(1) (enphasis supplied). Contribution clains
under Section 11 are governed by the six nonth statute of
[imtations and nust be brought within six nonths of a final

judgment. 15 U.S.C. § 78u-4(f)(9).

7 The statutory reference to “cases of contract” was
apparently intended to signal a departure fromthe traditiona
rule in tort |aw against clains for contribution. See Asdar
Goup v. Pillsbury, Mdison and Sutro, 99 F.3d 289, 295 n.8 (9'"
Cr. 1996).
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Wth a single exception, Subsection f(1) provides for joint
and several liability for every person that becones |iable under
Section 11, and al so provi des each such defendant with the right
to recover contribution fromjoint tortfeasors. Defendants who
have been found liable for a violation of Section 11 are given a
right to bring a contribution claimagainst any person who “woul d
have been |liable to nake the sane paynent” if that person had
been sued separately. 15 U.S.C. 8 77k(f)(1). There is,
therefore, a right to recover contribution froma person who is
| i abl e under Section 11 but who has not been sued by any

plaintiff and agai nst whom no judgment is pending. See In re

Del -Val Financial Corp. Securities Litig., 868 F. Supp. 547, 558

(S.D.N. Y. 1994); MCoy v. Coldberg, 778 F.Supp. 201, 204-05

(S.D.N. Y. 1991).

If a claimfor contribution is brought under Subsection
f(1), the statute provides a third party defendant with a defense
agai nst being required to contribute to paynent of a judgnment. A
third party defendant need not contribute to paynent of a
judgnment if the party bringing the claimfor contribution was
guilty of “fraudul ent m srepresentation” and the third party was
not. 15 U.S.C. 8§ 77k(f)(1).

Wthout citing a single case to support their argunent,
Plaintiffs contend that this defense to contributing to the
paynment of a judgnment converts Section 11 into a statute
involving clains of fraud for the purposes of Section 804. This

argurment fails. As described in the Novenber 21 Qpinion, Section
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11 is a strict liability statute. “Civil liability under section
11 and sim |l ar provisions was designed not so nuch to conpensate
t he defrauded purchaser as to pronote enforcenment of the

[ Securities] Act and to deter negligence by providing a penalty

for those who fail in their duties." dobus v. Law Research

Service Inc., 418 F.2d 1276, 1288 (2d Cr. 1969). By naking al

t hose who take part in preparing a registration statenment jointly
and severally liable if it contains any fal se or m sl eading
statenents or material om ssions, Subsection f(1) acts as a
deterrent and distributes the obligation to pay danmages. See

Tucker v. Arthur Andersen & Co., 646 F.2d 721, 727 n.7 (2d Gr

1981); In re Del-Val Financial Corp., 868 F. Supp. at 558.

Subsection f(1), although present in the statute fromits
i nception, has never been found in the subsequent seven decades
to convert Section 11 into a fraud statute or a statute
enconpassing clains of fraud. It has no effect whatsoever on the
el enents of a plaintiff’s Section 11 claim A third party
defendant’ s defense that the party claimng contribution engaged
in fraud is entirely distinct froma claimof fraud by a

plaintiff. See In re De-Val Financial Corp., 868 F.Supp. at 553-

34 (finding that a settled defendant could maintain a Section 11
contribution claimagainst an accounting firmthat had audited
the financial statenents alleged to be m sl eading).

Plaintiffs also argue that Section 11 invol ves clains of
fraud because under Subsection f(2)(A) an outside director is
jointly and severally responsible for paynment of danages only if
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she "know ngly" violated the securities laws. Subsection f(2)(A)
states in pertinent part:

(f) Joint and several liability; liability of outside
di rector

(2)(A) The liability of an outside director under
subsection (e) of this section shall be determned in
accordance with section 78u-4 of this title.....
15 U.S.C 8 77k(f)(2)(A) .18
The incorporated section, 15 U.S.C. 8 78u-4, which is part
of the damages provisions of the Exchange Act, provides in
pertinent part:
(g) Proportionate liability
(1) Applicability
Nothing in this subsection shall be construed to
create, affect, or in any manner nodify, the standard

for liability associated with any action arising under
the securities | aws.

(2) Liability for damages
(A) Joint and several liability

any covered person agai nst whom a fi nal
judgnment is entered in a private action shall be liable
for damages jointly and severally only if the trier of
fact specifically determ nes that such covered person
knowi ngly committed a violation of the securities |aws.

(B) Proportionate liability
(1) I'n general
Except as provided in paragraph (1), a

covered person agai nst whoma final judgnment is entered
in a private action shall be liable solely for the

""The Private Securities Litigation Reform Act of 1995
(“PSLRA”) anmended Section 11 to add Subsection f(2)(A).
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portion of the judgnment that corresponds to the

percentage of responsibility of that covered person, as

det erm ned under paragraph (3)...
15 U.S.C. § 78u-4(g) (enphasis supplied).? As a consequence, an
outside director is |liable only for her proportional share of the

damages unless it is determned that she “know ngly” violated the

securities laws. See Harden v. Raffensperger, Hughes & Co.,

Inc., 933 F. Supp. 763, 770 n.7 (S.D. Ind. 1996).

As was true with Subsection f(1), this portion of the
Securities Act does not convert Section 11 into a private right
of action that involves clainms of fraud. Subsection f(2)(A) has
no effect whatsoever on the standard for liability or the
el enments a plaintiff nust assert or prove in order to hold an
outside director liable for a Section 11 violation. An outside
director’s knowing m srepresentation is only relevant to the
determ nati on of the amount of damages for which the outside
director is responsible. Subsection f(2)(A) did not alter the
nature of a Section 11 claimand transforma strict liability
statute into a fraud statute. An outside director remains liable

for nmere negligence.

2. Statute of Limtations: Anerican Pipe Tolling

The Plaintiffs argue that the Anerican Pipe tolling doctrine

shoul d apply to those eight M| berg Wiss Actions which were

filed after June 25, 2003, that is, nore than one year after the

¥ No subsection (f) was enacted by Congress.
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June 25, 2002 Worl dCom announcenent that it would be restating
its financials, but before the October 24, 2003 deci sion
certifying a WrldCom cl ass action. They assert that each of
these actions was filed as a result of a “strategic” decision and
inreliance on the tolling of the statute of limtations provided

by the Anerican Pipe doctrine.?

There coul d have been no reasonable reliance on the_Anerican
Pipe tolling doctrine given the nunber of courts that have held
that a plaintiff who chooses to file an action independently of
the class before a determ nation on class certification cannot

benefit fromthe Anerican Pipe tolling rule, including three

district court decisions fromthis circuit. See 2003 W
22738546, at *15 (collecting cases). Mreover, Plaintiffs have
not identified what strategic purpose was served by waiting until
after June 25, 2003 to file an Individual Action.

The Plaintiffs assert that Rule 23, Fed. R Cv. P., permts
every class nenber to opt out of the class and to file its own
[awsuit. That is true. But, should a class nmenber do so before
t here has been a decision on class certification, for the reasons
expl ained in the Novenber 21 Qpinion, the tinmeliness of its suit

wi |l be measured against the applicable statute of limtations.

* Al'though the Plaintiffs present their argunent regarding
Anerican Pipe tolling as if it applied only to those actions that
were filed after June 25, 2003, the tolling issue has
inplications as well for the pleadings anended after that date,
and for the clains brought on the May 2000 Bond Oifering in
conplaints filed after May 12, 2003.
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See id. at *16-17.

The Plaintiffs recognize that the Suprene Court feared that
a “needless nultiplicity” of actions would be filed before a
deci sion was reached on class certification unless every cl ass
menber could rely on a tolling doctrine in the event it waited
until after a decision on class certification was rendered to
file an individual action. See 2003 W. 22738546, at *14-17

(di scussing Arerican Pipe and Cown, Cork & Seal Co. v. Parker,

462 U. S. 345, 350 (1983)). They nonethel ess ask whether it is
efficient to wait to file an action until after the June 2004
fact discovery cutoff date that has been set in this case. They
poi nt out that every plaintiff who wishes to file an individual
action could wait until after fact discovery in the Wrl dCom

Securities Litigation has concluded in June of this year and

demand that the entire process begin again.

The rationale for denying the benefits of the tolling
doctrine to those who file before a decision has been nade on
certification of a class is described in the Novenber 21 Opinion,
and will not be repeated here. There is no roomfor any
exception based on a discovery schedule set in the context of a
particular litigation. |In any event, in this case there is
substantial ground to find that the enforcenent of the doctrine

of Anerican Pipe tolling, including denying tolling to those who

file individual actions before a decision is nmade on cl ass
certification, benefits class nenbers. By Cctober 24, 2003, the
date a class was certified, class nenbers had anpl e evi dence that
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Lead Counsel for the WorldCom securities class action is an
aggressive and conpetent advocate for the class, including for
bot h bondhol ders and st ockhol ders. They also had the benefit of
the Opinions that had been issued by that tinme in order to
educat e thensel ves about the relative nerits of remaining in the
class or pursing separate litigation. |In addition, they had the
extraordi nary financial advantage of access to the discovery
produced in the class action without the cost, at |east

i medi ately, of obtaining that vol um nous discovery.? Should a
cl ass nmenber decide to opt out of the class, a decision that nust
be made by February 20, and al so decide, as Plaintiffs posit, to
wait another four or nore nonths to file its own action and then
to request duplicative discovery, thenit will have to consider
what inpact that delay nmay have on its ability to obtain

perm ssion to conduct such duplicative discovery.?? |n sum

Plaintiffs have not identified any reason to alter the ruling in

2l Docunment discovery in the Wrl dCom cl ass action was
| argely conplete in Cctober 2003. Fact discovery is to be
conpl ete by June 18, 2004.

** The discovery in the Individual Actions that are assigned
to this Court for pretrial purposes and in the Wrl dCom cl ass
action has been consolidated. See In re Wrldcom lInc. Sec.
Litig., No. 02 Cv. 3288 (DLC), 2003 W. 21242882 (S.D.N. Y. My
29, 2003). The parties before this Court have recently submtted
proposal s for coordinating discovery in the few Wrl dCom
I ndi vi dual Actions pending in state court with the discovery in
the consolidated litigation. Any such plan will require the
approval of those judges presiding over the state court
litigation.
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t he Novenber 21 Opinion that the statute of limtations was not

tolled for Individual Actions filed before October 24, 2003.

3. Rel ati on-Back

Plaintiffs contend that the clains in four of their anended
conplaints?® relate back to their tinmely filed conplaints.?* |t
appears that the Plaintiffs are suggesting that their Section 11
cl ai rs based on the May 2000 Bond Ofering in the anmended
conplaints relate back to clainms based on the May 2001 Bond
Ofering that were pleaded in the original conplaints.

Pursuant to Rule 15(c), Fed. R Cv. P., aclaimin an
anended pleading relates back to the date of the origina
pleading if it “arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in the original

pl eading.” Rule 15(c)(2), Fed. R Civ. P. See Nettis v. Levitt,

241 F.3d 186, 192-93 (2d G r. 2001). The “central inquiry” under
Rul e 15(c)(2) “is whether adequate notice of the matters raised

I n the anmended pl eadi ng has been given to the opposing party

% Board of Trustees of the Teachers’ Ret. Sys. of the State
of Ill. v. Ebbers, 03 Cv. 0168; California Public Enployees’
Retirenment Systemv. Ebbers, 03 Cv. 0167; 1ll. State Bd. of
| nvest nent _v. Ebbers, 03 Cv. 0170, and State Univ. Ret. Sys. of
I[11. v. Ebbers, 03 Cv. 0169.

* This contention is contained in two cryptic footnotes in
the Plaintiffs’ briefs and is nade without citation to any | egal
authority. Certain of the defendants have deci phered the
argunent being presented by the Plaintiffs and it is to that
construction that this Opinion is addressed. Since the argunent
Is contained only in footnotes, it would be entirely appropriate
to disregard it altogether.
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within the statute of limtations by the general fact situation

alleged in the original pleading.” Stevelman v. Alias Research

Inc., 174 F.3d 79, 86 (2d Cir. 1999)(citation omtted).
Plaintiffs did not give adequate notice in their original
conplaints that they intended to bring suit on the 2000 Bond
O fering. They have not pointed to any | anguage in any of their
conplaints that woul d have provided such notice. Each bond
of fering was governed by its own registration statement and it is
the exi stence of m srepresentations in a particular registration
statenent that give rise to a Section 11 claim The ori gi nal
conplaints were based on an entirely separate transaction and the
Section 11 clainms in the anmended pl eadings that are based on the
May 2000 Bond Offering do not relate back to the original

conpl ai nt s.

4. Section 12(a)(2) daim

The Plaintiffs contend that the Novenber 21 Opinion should
not have dism ssed the Section 12(a)(2) claimin the MV Al aska
Action. The Plaintiffs have provided no basis, however, to
conclude that the Section 12(a)(2) in either the MV Al aska Action
or in the other MIberg Weiss Actions at issue here can survive a
notion to dismss.

The Plaintiffs argue that a Section 12(a)(2) claimshould
not be dism ssed unl ess the defendants have nmade a cl ear show ng

on the notion to dism ss that the Decenber 2000 transacti on was
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not a “public offering.”?® |[|f any “clear showi ng” is required,

It exists fromthe face of their conplaints and the Ofering
Menor andum  As described in the Novenmber 21 Opinion, the Section
12(a)(2) claimin the MW Al aska Action failed to state a claim?S

The Plaintiffs next contend that a “private placenent can
still not neet the requirenents of a ‘public offering’ for
pur pose of Section 12(a)(2) if certain criteria are net....” It
Is not entirely clear what the Plaintiffs are arguing here.

The Plaintiffs do not dispute that Section 12(a)(2) does not
provi de a cause of action for private placenents, and that their
pl eadi ngs repeatedly describe the Decenber 2000 transaction as a
private placenent. Their pleadings also allege that the

transaction was exenpt fromregistration. Allegations in a

»The cases cited by the Plaintiffs are inapposite. Doran
v. Petroleum Mgt. Corp., 545 F.2d 893, 899 (5'" Cir. 1977), did
not address the adequacy of the pleading, and was in any event an
action for violation of SEC registration requirenents. Wile a
pl eading case, In re Paracelsus Corp. Sec. Litig., 6 F. Supp. 2d
626, 632 (S.D. Tex. 1998), addressed whether there were sufficient
al l egations that a defendant was a “seller” for purposes of
Section 12, and did not address the adequacy of the pleading in
whi ch there was an all egation that the offering was through a
private placenment and exenpt fromregistration requirenents.
Simlarly, in UBS Asset Myt. (New York) Inc. v. Wod Gundy Corp.
914 F. Supp. 66, 69 (S.D.N. Y. 1996), the conplaint did not allege
that the offering was through a private placenent and exenpt from
regi stration.

A claimmay be dism ssed, even when the basis of the
dism ssal is the assertion of an affirnmative defense, where the
“def ense appears on the face of the conplaint.” Pani v. Enpire
Blue Cross Blue Shield, 152 F.3d 67, 74 (2d Cr. 1998). See also
Ghartey v. St. John's Queens Hosp., 869 F.2d 160, 162 (2d Cr
1989) (statute of limtations).

44



pl eadi ng are “judicial adm ssions” which bind a party “throughout

the course of the proceeding.” See Oficial Conm of Unsecured

Creditors of Color Tile, Inc. v. Coopers and Lybrand, LLP., 322

F.3d 147, 167 (2d GCr. 2003)(citation omtted). A party can
“plead hinmsel f out of court by alleging facts which show that he
has no claim... [J]udicial efficiency demands that a party not
be allowed to controvert what it has already unequivocally told a
court by the nost formal and considered nmeans possible.” 1d.

(citation omtted). See also Bellefonte Re Ins. Co. v. Argonaut

Ins. Co., 757 F.2d 523, 528 (2d Cr. 1985). Even in their
opposition to this notion, Plaintiffs do not identify any
exenption for registration that would apply to the Decenber 2000
transacti on except for the exenption that applies to private

pl acenents, despite the invitation in the Novenber 21 Opinion to
identify another exenption. See 2003 W. 22738546, at *19. Nor
do the Plaintiffs address the provisions of the Ofering
Menorandum i tsel f which the Novenber 21 Opinion found were

I ncorporated into their conplaints.

If the Plaintiffs are arguing once again that a nulti-
factored test nmust be applied to determ ne whether the
transaction was a public offering despite the terns of the
O fering Menorandum and their own adm ssions to the contrary,
then they are wong. As the Novenber 21 Opinion pointed out,
none of the cases on which the plaintiffs in the MV Al aska Action
relied when opposing the notion to dismss their action, applied
a nmulti-factor test to assess whether a transaction was a private
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pl acenent or a public offering to circunstances renotely simlar
to those here. 2003 W. 22738546, at *19. The Plaintiffs have
not di scussed those cases, which they sinply cite again, to show

why that conclusion in the Novenber 21 Qpinion was in error.

5. Request for Carification and Leave to Anrend

The Plaintiffs request that the Court “clarify” whether
Section 804 can ever apply to Section 11 or 12(a)(2) claimns.
Wth such a clarification, and if the clarification permts it,
t hey request an opportunity to anend their conplaints.

To the extent that the Plaintiffs are asking for a ruling
regardi ng a hypothetical pleading, that application nust be
deni ed. Federal courts do not render advisory opinions. Laird
v. Tatum 408 U.S. 1, 14 (1972). “[Clourts have a duty to
refrain fromdeciding i ssues whose resolution is not necessary to

the disposition of a case.” United States v. Tomasi, 313 F.3d

653, 661-62 (2d Cir. 2002) (Sotomayor, J., concurring). See also
Qin Corp. v. Consolidated Alum num Corp., 5 F.3d 10, 17 (2d G r

1993).

The Plaintiffs also ask that they be allowed to re-pl ead
their conplaints in conpliance with any order that this Court
issues. In nost instances, this would nean the filing of a
second anended conplaint. Plaintiffs have no right to anend

their pleadings a second tine. Denny v. Barber, 576 F.2d 465,

471 (2d Cr. 1978). Under Rule 15, Fed. R GCiv. P., however,
| eave to amend shall be "freely given when justice so requires.”
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Cenerally, a party is allowed to anend its pleadings in the

absence of a showing of “prejudice or bad faith." Block v. First

Bl ood Assoc., 988 F.2d 244, 350 (2d G r. 1992). The Second

Circuit has observed, however, that a "district court need not
allowitself to be inposed upon by the presentation of theories

seriatim" State Trading Corp. of India, Ltd. v.

Assur ancef oreni ngen Skuld, 921 F.2d 409, 418 (2d G r. 1990).

"Where it appears that granting leave to anmend is unlikely to be
productive . . . it is not an abuse of discretion to deny |eave

to anmend."” Lucente v. Int'l Bus. Mach. Corp., 310 F.3d 243, 258

(2d Cr. 2002) (citation omtted). Thus, it is appropriate to
deny leave to anmend if the proposed anmendnent is futile. 1d.;

see also Foman v. Davis, 371 U.S. 178, 182 (1962). An anendnent

may be futile if, for exanple, it would not survive a notion to

di sm ss brought pursuant to Rule 12(b)(6), Dougherty v. Town of

N. Henpstead Bd. of Zoning Appeals, 282 F.3d 83, 88 (2d Grr

2002), or if the clainms the plaintiff seeks to add woul d be
barred by the applicable statute of limtations, G ace v.

Rosenst ock, 228 F.3d 40, 53 (2d Cr. 2000). "Wen the noving
party has had an opportunity to assert the anendnment earlier, but
has waited until after judgnent before requesting |eave, a court

may exercise its discretion nore exactingly."” State Trading, 921

F.2d at 418. A finding of “bad faith” nmay be warranted where a
party waited to see “how he would fare on the prior notion to

dismss." Vine v. Beneficial Finance Co., 374 F.2d 627, 637 (2d

Cr. 1967)(denying | eave to present a second Section 10(b) theory
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t hrough an anended pleading). Leave to anend is also properly
deni ed when the plaintiff had prior notice of what was required
to file a conplaint that did not contain the identified
deficiencies and yet delayed in curing those deficiencies.

Denny, 576 F.2d at 471. A failure to include a proposed anended
pl eading with a request to amend may indicate a | ack of diligence

and good faith. State Trading, 921 F.2d at 418.

The Novenber 21 Opinion gave the Plaintiffs, who are
represented by the same counsel as the plaintiffs in the MV
Al aska Action, detail ed guidance regarding each of the
deficiencies in their pleadings that are the subject of this
nmotion to dismss. |If the Plaintiffs were able to cure those
deficiencies through an anendnent it was incunbent upon themto
submt a proposed anended pleading in the opposition to this
notion, or at the very least to identify the anmendnents they
propose to nmake that would cure those defects.?” They have not
done so.

Leave to amend is particularly inappropriate because the
Plaintiffs have intentionally crafted their conplaints to achieve

their tactical goals, but in a way that creates the statute of

*In their nmotion for reconsideration, the plaintiffs in the
MV Al aska Action requested | eave to anend their conplaint. They
did not provide a proposed anended pleading. It should be noted
that they filed their First Amended Conplaint after they were
given notice at the Septenber 12 conference of the defendants’
intention to nove to dism ss Individual Actions on the ground
that clainms were barred by the statute of limtations and that
t he Individual Actions were not covered by Anerican Pipe tolling.
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limtations infirmties identified through this notion practice.
| ndeed, one of the MIberg Weiss Actions at issue here filed an
anmended conpl aint as recently as Novenber 18, 2003. It includes
a Section 11 claimthat is virtually identical to that in the MV

Al aska Action. See Al aska Pernmanent Capital Mjt. Co. V.

Gtigroup, Inc., 03 Gv. 8923. This filing occurred weeks after

the notion to dism ss the MV Al aska Action was fully submtted
and after the Plaintiffs had a full opportunity to consider the
defendants’ argunents. The anmended conpl aint begins with a
statenent that the action “involves solely strict liability and

negl i gence clains.” (Enphasis in original.) It continues to

al l ege that the Decenber 2000 transaction was a private

pl acenent. It concludes with the statenment that the plaintiff
“asserts only strict liability and negligence clainms. Plaintiff
does not assert clains of fraud or intentional m sconduct.”
(Enmphasis in original.)?

The application for |eave to anmend is denied, wth one
exception discussed below. The Plaintiffs have not shown that
any additional anendnment would not be futile. The Plaintiffs
have had anpl e opportunity to show how they woul d cure the
deficiencies identified in their pleadings. It is also clear

that further anendnent woul d be undertaken in bad faith. The

Plaintiffs’ refusal to cure the deficiencies in their pleadings

* In contrast, on January 8, 2004, Northwestern filed an
anended conplaint that, inter alia, adds clains pursuant to the
Securities Exchange Act of 1934.
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has been an intentional tactical decision. Further notion
practice by these Plaintiffs over the sufficiency of their

pl eadi ngs woul d pl ace an unfair burden on the defendants and the
Court.

On January 8, 2004, Northwestern served an anended
conplaint. Their original conplaint was filed on May 30, 2003,
and contained two tine-barred, but one tinely claim The anended
conpl ai nt i ncludes Exchange Act clains. Because the defendants
did not have an opportunity to include any discussion of this
anended conplaint in their reply briefs,? Northwestern's anmended
pleading will be addressed in a separate Opinion after the

parti es have had an opportunity to be heard.

6. Def erral of Deci sion

The Plaintiffs ask that any decision on this notion be
deferred until after the Court of Appeals for the Second Circuit
deci des the appeal that certain of the MI|berg Wiss Actions have
taken in connection with this Court’s certification on Decenber
16, 2003 of a question of lawrelating to the denial of their

motions to remand their actions to state court. In re Wrl dCom

Inc. Sec. Litig., No. 02 Cv. 3288, 2003 W. 22953644 (S.D.N.Y.

Dec. 16, 2003). For the reasons which will be given in a

separate Qpinion, this request is denied.

¥ At its earliest, the anmended pl eadi ng woul d have been
served on the defendants on the day that their reply briefs were
due.
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7. Disnmissal Wth Prejudice

The Plaintiffs request that any dism ssal of clains based on
the May 2000 or May 2001 Bond Oferings be w thout prejudice.
“Statutes of limtations, which are found and approved in al
systens of enlightened jurisprudence, represent a pervasive
| egi sl ative judgnent that it is unjust to fail to put the
adversary on notice to defend within a specified period of tine
and that the right to be free of stale clains in tinme comes to

prevail over the right to prosecute them” United States v.

Kubrick, 444 U.S. 111, 117 (1979)(citation omtted). As the
Suprene Court has observed, “[i]t goes w thout saying that
statutes of limtations often make it inpossible to enforce what
were ot herw se perfectly valid clains. But that is their very
purpose.” 1d. at 125. Consequently, a conplaint filed beyond
the statute of limtations is dismssed with prejudice. See,

e.g., MGeqgor v. United States, 933 F.2d 156, 161-62 (2d Cr

1991); see also EFCO Corp. v. U W Mrx, Inc., 124 F.3d 394, 397-
98 (2d Cir. 1997)(applying New York |law). Res judicata attaches

to such dismssals and bars a party from bringi ng another suit on
all issues that could have been but were not raised and litigated

in the suit. See Nenmizer v. Baker, 793 F.2d 58, 60-61 (2d G r

1986); PRC Harris, Inc. v. Boeing, 700 F.2d 894, 896 (2d Cr

1983) .

The Plaintiffs rely on Stutz v. M nnesota M ning

Manuf acturing Co., 947 F. Supp. 399 (S.D. Ind. 1996), for the

proposition that clains dismssed as barred by the statute of
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l[imtations may be dism ssed without prejudice to later refiling.
Stutz appears to hold that the plaintiff, who had filed an
i ndi vidual time-barred action prior to the decision on class

certification, may be able to benefit from Anerican Pipe tolling

and bring an individual action if a class is certified to the
extent that his clains are “identical to those clains in a
sustai nable class action.” 1d. at 404. This Court declines to
follow Stutz, which is at odds with the weight of authority on
this issue and the | aw descri bed above and in the Novenber 21

Opi nion regarding statutes of limtations bars and Anerican Pi pe

tolling.

Concl usi on

__ _The notion for reconsideration by the plaintiffs in the MV
Al aska Action, 03 Cv. 6592, is denied.

The notions to dism ss brought against thirty M| berg Wiss
Actions are granted. Decision is reserved on the notion to
dism ss filed against the Northwestern Miutual Life Insurance

Conmpany conplaint, 03 Cv. 9824.
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Counsel for the Underwiter Defendants shall prepare a
separate proposed Order for each action which confornms to the
rulings herein, and in the case of the nine MIberg Wiss Actions
which are dismssed in their entirety, separate proposed
Judgnent s.

SO ORDERED:

Dat ed: New Yor k, New Yor k
January 20, 2004

DENI SE COTE
United States District Judge
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